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What to Expect?  Does Anyone Know?
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Background

 As of January 20, 2017, the U.S. has a new President, 

and both houses of Congress are led by Republican 

majorities.

 Candidate Trump promised to reverse or eliminate many 

of the Obama Administration’s employee-friendly 

enforcement positions and rules. 

 Candidate Trump also carried working class voters.

 Some of these changes may be delayed while the new 

administration focuses on larger initiatives, such as 

trade, immigration and the ACA.

 President Trump does not believe in over regulation
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Government Agencies – In General

 March 13, 2017, Executive Order signed by President 
Trump calls for a government-wide review to determine 
where federal programs can be eliminated or modified to 
save costs.

• By September 9, 2017, head of each agency must submit a 
proposed plan to reorganize the agency, with preliminary reports 
due in June.

 Under President Trump, agencies such as the DOL, 
EEOC, OFCCP, OSHA, and NLRB are expected to focus 
more on achieving employer compliance and less on 
aggressive enforcement.  

 Education vs. penalties

 On-going court challenges to some rules may be 
disposed of via settlements. 
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Equal Employment Opportunity Commission

 President Trump appointed Acting EEOC Commissioner 
Victoria Lipnic, a Republican and former management-side 
attorney.

 In September of 2016, Lipnic voted against proposal that 
required employers to submit detailed pay data categorized 
by gender, race, and ethnicity to combat pay discrimination.

 Under President Obama, the EEOC took aggressive 
enforcement efforts and pursued significant litigation in such 
areas as criminal background checks, systemic 
discrimination, and LGBT protections. 

 The EEOC likely will curtail many of these efforts under 
President Trump. 

 Republican Congress also may allocate fewer funds toward 
EEOC enforcement efforts.
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EEOC: Strategic Enforcement Plan

 In mid-October, 2016, the EEOC issued its updated 
Strategic Enforcement Plan (SEP) for Fiscal Years 2017-
2021.

 The new SEP reiterated the agency’s commitment to the 
six priorities in its previous SEP (2012-2016) with some 
changes.

 The new SEP set forth new emphasis on several 
priorities, including, for example:

• Qualification standards and inflexible leave policies under the 
ADA; 

• Complex employment relationships and structures in the 21st 
century workplace; and 

• Backlash discrimination against those who are Muslim or Sikh, 
or persons of Arab, Middle Eastern or South Asian descent.
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EEOC: Strategic Enforcement Plan (cont.)

 Although the SEP may survive in some form, some of 

the initiatives will not likely be high priorities for the 

Trump Administration. 

 It is unknown, for example, whether the EEOC’s current 

position that Title VII’s sex discrimination provisions 

protect LGBT individuals, endorsed by some recent court 

decisions, will continue under President Trump, or 

whether the EEOC will continue its emphasis on 

systemic discrimination or seek to expand protections for 

employees under the ADA.
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EEOC: Agency Guidance

 Recently-issued EEOC guidance on retaliation, national 
origin discrimination, and pregnancy discrimination also 
may be rescinded or curtailed. 

 Much of that guidance reflects existing case law, but in 
some areas, the EEOC has advocated for more 
expansive protections than most courts have been 
willing to endorse

• For example, if an employee files a charge and shortly thereafter
admits the charge is false, the EEOC’s long-standing position,
although not accepted by some courts of appeal, is that the
employer may not take adverse employment action based on the
false charge.

• The EEOC’s position also raises the possibility the Commission 
will find defective any anti-harassment policy that requires 
complaints to be made in “good faith.”
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EEOC Filings Expected to Grow

 EEOC expects about 92,000 EEOC charge filings to be 

filed in FY 2017, up from 91,000 in FY 2016, which was 

3% higher than 2015 FY.  

 EEOC charge filings tend to signal the approximate rate 

of increase in discrimination and wrongful discharge 

claims. 

 A disproportionate number of charges were filed with the 

EEOC in just three jurisdictions:  25% of all EEOC 

charges were filed in Texas (10.7%); Florida (8.1%); and, 

California (7%). Of the nearly 92,000 EEOC charges 

filed, the highest number are in three states:  Texas 

9,539; Fla 7,158, California 6,199.
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EEOC Settlements and Judgments

 The EEOC obtained $348MM in mediated or conciliated
settlements in FY 2016 (private and government employees);
additional $52MM in litigation. We note that the EEOC
actually recovered more $$ under President George W. Bush
by focusing on more traditional EEO litigation.

 The Commission’s systemic initiative may have slowed the
rate of filing of lawsuits—the Commission filed just 86 merits
suits, down from 142 in FY 2015.

 With the likelihood that the new Administration will relax
discrimination rules, regulations, and enforcement activity
both by the EEOC and OFCCP in the new “business friendly”
environment, it is likely that the plaintiffs’ bar will pick up the
slack and we will see an increase in private discrimination
litigation against employers.
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National Labor Relations Board

 Trump named current NLRB Board member, Philip A. Miscimarra, a 

Republican, as acting chair.

 The NLRB is a five-member board typically composed of two 

members from each political party, plus a fifth from the President’s 

party.

 Under President Obama, the NLRB drastically changed existing 

policies and precedents for both unionized and non-union employers 

and expanded the scope of employee rights in non-union 

workplaces. 

 There are two open seats on the Board right now, with a third 

scheduled to open next year. 

 These open seats will be filled by Trump appointees, ultimately 

resulting in a more business-oriented NLRB.
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National Labor Relations Board (cont.)

 This new board with a Republican majority will likely revisit

numerous recent NLRB rules and decisions, including those

covering class action waivers; joint employers; protected concerted

activity in areas such as social media, confidentiality, and employer

policies.

 NLRB’s expansion of joint employment doctrine appears to be in 

jeopardy.

• DC Circuit critical of NLRB during recent oral arguments on Browning-

Ferris matter, the case in which the NLRB changed the standard for

joint employment finding that a business could be deemed a joint

employer if it exerts "indirect control" over a contractor or reserves for

itself the ability to exert such control. The previous standard had

required a business to exert "direct and immediate" control over terms

and conditions of employment to be found a joint employer.
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Murphy Oil, Ernst & Young, Epic Systems Cases: The 

Future of Class Action Waivers

 On January 13, 2017, the United States Supreme Court 

granted review to address the legality of class action 

waivers in arbitration agreements among employers and 

employees.

 Split in the Circuits regarding enforceability of class 

action waivers and whether they impermissibly infringe 

upon “protected concerted activity”

 Case will be heard by a full 9 member Supreme Court?  

 Will the NLRB abandon its position in D.R. Horton before 

a decision is rendered?
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Department Of Labor 

 DOL has recovered over $1.8B in back pay for about 1.9MM
workers since 2009. In FY 2016, DOL found violations in 81%
of its audits, collected $266MM for about 280,000 workers
(nearly $1,000/employee).

 Under Trump, the DOL is expected to be more business-
friendly, and to shift its focus to achieving compliance rather
than aggressive enforcement (and perhaps a decrease in
penalties.

 The DOL is expected to permit employers greater flexibility in
using independent contractors, for example, and provide
businesses with more certainty in expanding through use of
franchises.

 President Trump proposed a 21 percent cut to the DOL’s
budget in 2018.
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R. Alexander Acosta nominated as 

Secretary of Labor 

 Acosta appointed after Andy Puzder withdrew his nomination for Secretary.

 He is the son of Cuban immigrants.

 He serves as Dean of Florida International University Law School.

 He served as law clerk to Supreme Court Justice Samuel Alito.

 He was a former attorney at Kirkland & Ellis Law Firm.

 Acosta was confirmed by the Senate: (1) to become an NLRB member; (2) 

Assistant Attorney General for the Civil Rights Division of the U.S. 

Department of Justice, and (3) when he was nominated to be U.S. Attorney 

for the Southern District of Florida.  

 Acosta was appointed by President George W. Bush as member of the 

NLRB and served as Board member from December 2002 through August 

2003.   

 Acosta served as Assistant Attorney General for the Department of Justice’s 

Civil Rights Division under President George W. Bush until June 2005.  
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Department Of Labor: Overtime 

 A Texas District Court has issued a nationwide 

preliminary injunction enjoining the DOL from 

implementing and enforcing its final overtime rule.

 The rule, which was scheduled to take effect on 

December 1, 2016, would have increased minimum 

salary levels required for an employee to achieve 

exempt status under the FLSA, with automatic increases 

thereafter.

 The decision has been appealed to the Fifth Circuit 

Court of Appeals. 

 DOL has been given 3 extensions to file their brief, until 

June 30.  
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Department Of Labor: Overtime 

 Predictions?  DOL may abandon its appeal.

 BUT, Acosta said at his confirmation hearing in March 

that the current $23,660 salary level for exemptions is 

too low.

 It is possible that a new salary level in line with inflation 

may be instituted.  
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Status Quo (at Least At the Federal Level)

 The “old” $455/week and fee basis tests remain in place-

interestingly, the Texas ruling is at odds with the

reasoning of the injunction, i.e., the DOL lacks authority

to impose a salary basis test because the Fair Labor

Standards Act created exemptions, inter alia, for

professionals, administrative and executive workers,

without any wage cut-off or mandated form of payment

(salary vs. hourly, etc.)

 Some states raised their salary levels, creating further 

confusion.  

 Will the federal minimum wage be raised under the 

Trump administration?
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PTO In Lieu of Overtime Pay?

 A bill has passed the House which would allow private

employers to offer compensatory time off rather than

time and a half overtime pay.

 The bill includes a ban on coercing employees into

choosing comp time, a guarantee that they be paid for

any unused comp time within thirteen months after

accruing it, and a requirement that workers who utilize

comp time get to do so within a reasonable period after

making the request, so long as it does not unduly disrupt

the operations of the employer.

 This bill would need some Democrat support to pass in

the Senate, which may be unlikely.
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Status of Expansion of “Joint Employment”

 Two significant Administrator Interpretations were issued 

in the past two years – one concerning “joint 

employment” and the other addressing independent 

contractor status under the FLSA.

 Both are viewed as clear efforts to expand the rights of 

workers under the law and place additional burdens on 

employers. 

 DOL also has a mandate to protect all American workers, 

documented or not.  This potentially conflicts with 

Trump’s immigration stance.  

 All of this will likely be revisited by the DOL under 

Acosta.
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Response By States And Localities

 Some states and localities may “step up” to increase 

worker protections if the Trump Administration is, or is 

perceived to be, insufficiently worker-friendly.

 Areas of possible state and local activity include:

• Minimum wage and overtime;

• Paid sick leave and other paid leaves;

• LGBT rights; and

• Criminal background checks and credit checks. 
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Continued Growth of Wage Hour Class Claims

 Scope of wage hour lawsuits continues to grow.

 Not only seeing misclassification and off the clock 
claims. 

 Have seen expansion of claims for denial of wage
supplements or wage benefits claims under local law.

 As local jurisdictions become concerned about federal
law and benefit cutbacks, we expect more of these wage
supplement laws to be passed by states and cities –
employers who do not comply likely will see class action
lawsuits.

 Simply stated, more paid time off laws equals more
wage payment suits to come.
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EPLI Jury Award Data



Distribution of EPL Awards, 2009-2015
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Distribution of Awards, Age Discrimination 

(2009-2015)
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Distribution of Awards, Disability Discrimination 
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Distribution of Awards, Race Discrimination 
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Distribution of Awards, Sex Discrimination 
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Distribution of Awards, Discrimination Overall

(2009-2015)

9%

6%

9%

8%

6%

23%

16%

7%

4% 7%
5%

0% 0-$9,999

$10,000 - $24,999

$25,000 - $49,999

$50,000 - $74,999

$75,000 - $99,999

$100,000 - $249,999

$250,000 - $499,999

$500,000 - $749,999

$750,000 - $999,999

$1,000,000 - $1,999,999

$2,000,000+



Median Award by Defendant Type in Discrimination Cases 

(2009-2015)
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Distribution of Awards, Retaliation
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Median Award by Defendant Type in Retaliation Cases 
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Distribution of Awards, Federal District Court Cases
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Median Award by Defendant Type in Federal Cases 

(2009-2015)
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State vs. Federal Awards 
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WAGE/HOUR SETTLEMENT DATA



Distribution of Reported Wage/Hour Settlements 

(2007-2012)
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Amount per Plaintiff, Wage/Hour Settlements
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THANK YOU

With 800 attorneys 
practicing in major locations 

throughout the U.S. and 
Puerto Rico, Jackson Lewis 
provides the resources to 

address every aspect of the 
employer/employee 

relationship.
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